
to report back to the body at a subsequent meeting concerning any matter, or take 

action to direct staff to place a matter of business on a future agenda.  (§ 54954.2(a).) 

Section 54954.2 also contains specific procedures by which the agenda requirement 

may be avoided in other specified circumstances as well.  (§ 54954.2(b).) 

B. Exceptions to Agenda Requirements 

The Act identifies three situations in which a body is permitted to discuss or take action 

on a matter at a regular meeting where the matter was not first described on a duly 

noticed agenda. (§ 54954.2(b).) Prior to discussing a matter which was not previously 

placed on an agenda, the item must be publicly identified so that interested members 

of the public can monitor or participate in the consideration of the item in question. 

The body may discuss a nonagenda item at a regular meeting if, by majority vote, the 

body determines that the matter in question constitutes an emergency pursuant to 

section 54956.5. (§ 54954.2(b)(1).) Any discussion held pursuant to this exception 

must be conducted in open session, since emergency meetings held pursuant to section 

54956.5 cannot be conducted in closed session. 

The body may discuss an item which was not previously placed upon an agenda at a 

regular meeting, when the body determines that there is a need for immediate action 

which cannot reasonably wait for the next regularly scheduled meeting.  (§ 

54954.2(b)(2).)  However, the Act specifies that in order to take advantage of this 

agenda exception, the need for immediate action must have come to the attention of the 

local “agency” after the agenda had already been posted.  (§ 54954.2(b)(2).)  The 

Legislature’s choice of the term “agency” rather than “body” seems calculated to limit 

use of this exception by prohibiting its usage if the local agency, i.e. staff, and not 

merely the body, had knowledge of the situation requiring action prior to the posting 

of the agenda. Lastly, the determination that a need for immediate action exists must 

be made by two-thirds of the members present or, if two-thirds of the body is not 

present, by a unanimous vote of those remaining.  (§ 54954.2(b)(2).) 

Finally, where an item has been posted on an agenda for a prior meeting, the item may 

be continued to a subsequent meeting that is held within five days of the meeting for 

which the item was properly posted.  Under these circumstances, the items need not be 

posted for the subsequent meeting.  (§ 54954.2(b)(3); see also, §§ 54955-55.1 

[concerning adjournment and continuances], infra at p. 25.) 

C. Public Testimony 

Every agenda for a regular meeting shall provide an opportunity for members of the 

public to directly address the legislative body on any item under the subject matter 
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jurisdiction of the body. With respect to any item which is already on the agenda, or 

in connection with any item which the body will consider pursuant to the exceptions 

contained in section 54954.2(b), the public must be given the opportunity to comment 

before or during the legislative body’s consideration of the item.  (§ 54954.3(a).) The 

public testimony requirement appears to apply to closed sessions as well as open 

meetings, but see section 11125.7(d) of the Bagley-Keene Act, concerning state bodies, 

which was added in 1993 to expressly provide otherwise.  Accordingly, this office 

believes that it would be prudent for legislative bodies to afford the public an 

opportunity to comment on closed-session items prior to the body’s adjournment into 

closed session. The only exception to the public testimony requirement is where a 

committee comprised solely of members of the legislative body has previously 

considered the item at a public meeting in which all members of the public were 

afforded the opportunity to comment on the item before or during the committee’s 

consideration of it, so long as the item has not substantially changed since the 

committee’s hearing.  (§ 54954.3(a).) 

Where a member of the public raises an issue which has not yet come before the 

legislative body, the item may be briefly discussed but no action may be taken at that 

meeting.  (§ 54954.3(a).)  The purpose of the discussion is to permit a member of the 

public to raise an issue or problem with the legislative body or to permit the legislative 

body to provide information to the public, provide direction to its staff, or schedule the 

matter for a future meeting.  (§ 54954.2(a).) 

The Act specifically authorizes the legislative body to adopt regulations to assist in 

processing comments from the public.  The body may establish procedures for public 

comment as well as specifying reasonable time limitations on particular topics or 

individual speakers. So long as the body acts fairly with respect to the interest of the 

public and competing factions, it has great discretion in regulating the time and 

manner, as distinguished from the content, of testimony by interested members of the 

public. (§ 54954.3(b).) 

When a member of the public testifies before a legislative body, the body may not 

prohibit the individual from criticizing the policies, procedures, programs or services 

of the agency or the acts or omissions of the legislative body.  (§ 54954.3(c).)  This 

provision does not confer on members of the public any privilege or protection not 

otherwise provided by law. 

Public meetings of governmental bodies have been found to be limited public fora.  As 

such, members of the public have broad constitutional rights to comment on any 

subject relating to the business of the governmental body.  Any attempt to restrict the 

content of such speech must be narrowly tailored to effectuate a compelling state 

interest. Specifically, the courts found that policies that prohibited members of the 

public from criticizing school district employees were unconstitutional.  (Leventhal v. 
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