
(See Kleitman v. Superior Court (1999) 74 Cal.App.4th 324, 335, fn. 9 [where the 

court found that the contents of a closed session were privileged information and 

applied Evidence Code 1040(b)(1), which provides an absolute privilege for 

confidential government information to prevent compelled disclosure in a civil 

proceeding]; 76 Ops.Cal.Atty.Gen. 289, 290-291 (1993); 80 Ops.Cal.Atty.Gen. 231, 

235 (1997).) 

2. Authorized Exceptions 

All closed sessions must be conducted pursuant to expressly authorized statutory exceptions. 

(§ 54962.)  As stated previously, the closed session exception to open meeting laws has been 

narrowly construed by the courts. 

A. Personnel Exception 

The purpose of the personnel exception is to avoid undue publicity or embarrassment 

for public employees and to allow full and candid discussion of such employees by the 

body in question. (Fischer v. Los Angeles Unified School Dist. (1999) 70 Cal.App.4th 

87, 96; San Diego Union v. City Council (1983) 146 Cal.App.3d 947, 955; 61 

Ops.Cal.Atty.Gen. 283, 291 (1978).)  Accordingly, the Act provides for closed sessions 

regarding the appointment, employment, evaluation of performance, discipline or 

dismissal of a public employee.  (§ 54957.) 

In Gillespie v. San Francisco Pub. Library Comm’n (1998) 67 Cal.App.4th 1165, the 

Library Commission conducted a closed-session meeting to consider appointment of 

a new city librarian.  Although the mayor actually makes the appointment, the city 

charter requires the Library Commission to participate in the appointment process.  The 

court held that the Commission’s closed-session meeting under the personnel exception 

for the purpose of nominating three candidates for consideration by the mayor was 

proper. 

In 80 Ops.Cal.Atty.Gen. 308, 311 (1997), this office concluded that the personnel 

exception could be utilized by an advisory committee created by a school district to 

provide it with recommendations on the employment of a new superintendent after 

conducting interviews and deliberations on the applicants.  However, a body may not 

conduct a closed session where it is not assigned responsibility in connection with the 

decision. Accordingly, this office concluded that a county board of education may not 

conduct a closed session on a personnel decision where that decision rested solely with 

the superintendent, and not with the board. (85 Ops.Cal.Atty.Gen. 77 (2002).) 

Under the Act, an employee may request and require a public hearing where the 

purpose of the closed session is to discuss specific charges or complaints against the 

employee.  Under the Act, the employee must be given at least 24-hour written notice 
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of any meeting to hear specific charges or complaints against the employee, or any 

action taken at the meeting will be null and void.  (§ 54957.) 

In Fischer v. Los Angeles Unified School Dist. (1999) 70 Cal.App.4th 87, 100, the 

court determined that an employee had the right to receive the 24-hour notice only 

when the body was considering complaints and charges brought by a third person or 

an employee.  The court specifically distinguished these hearings concerning 

complaints or charges from closed-session meetings to consider the appointment, 

employment, evaluation of performance, discipline or dismissal of an employee.  In 

these latter instances, the court indicated that the body need not provide 24-hour notice 

to the individuals in question. Thus, when complaints or charges are not pending, this 

office opined that the Act permits the holding of a closed session to discuss an 

employee’s job performance irrespective of the employee’s desires.  (61 

Ops.Cal.Atty.Gen. 283, 291(1978).)  In Duval v. Board of Trustees (2001) 93 

Cal.App.4th 902, 909-910, the court found that an employee evaluation could – be 

comprehensive or focus on specific instances of conduct; include consideration of the 

process to be followed in conducting the evaluation; provide feedback to the employee; 

and, establish goals for future performance. 

In Fischer v. Los Angeles Unified School Dist. (1999) 70 Cal.App.4th 87, 101-102, the 

court concluded that charges or complaints brought against a person generally involve 

something in the nature of an accusation.  An evaluation of performance conducted in 

the normal course of the employer’s business usually does not involve communications 

resembling an accusation.  Thus, a review of a probationary employee to determine 

whether permanent status will be conferred does not involve complaints or charges 

since no cause need be shown, no reason given and no appeal granted. Under these 

circumstances, the employee has no right to be present in a closed session to consider 

whether to grant permanent status.  (See also 78 Ops.Cal.Atty.Gen. 218 (1995) [review 

of evaluation and denial of tenure]; Furtado v. Sierra Community College (1998) 68 

Cal.App.4th 876 [review of evaluation and dismissal of nontenured employee].)  These 

reviews of probationary teachers retain their evaluative nature even though allegations 

of misconduct may be a part of the evaluation.  These citations are in contrast to Bell 

v. Vista Unified School Dist. (2000) 82 Cal.App.4th 672, where the school 

superintendent brought a complaint against a teacher before the school board in a 

context unrelated to a performance evaluation.  In that case, the court found that the 24-

hour notice was required. 

In Bollinger v. San Diego Civil Service Comm. (1999) 71 Cal.App.4th 568, an 

employee was demoted.  The demotion was appealed and a hearing officer conducted 

a hearing and prepared a report for the full reviewing body to consider in closed 

session. The employee contended that he should have been provided with 24-hour 

notice of the hearing officer’s report and his right to make the hearing public.  The 

court concluded that the body was not hearing complaints or charges, but was merely 
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deliberating after a proper evidentiary proceeding had been conducted by the hearing 

officer. The court found that the employee had the opportunity to contest or present 

any information during the hearing, and therefore, neither due process nor the Brown 

Act required that he receive notice prior to the closed session.  The court found that, 

as a general matter, the language of the Act and the legislative history supported the 

conclusion that a body may deliberate in closed session after a public hearing to hear 

charges and complaints. 

Care must be exercised to analyze the status of the individual involved in a closed 

session subject to the personnel exception. If the person is not an “employee,” all 

action must be taken in public session.  The Act defines the term “employee” to include 

an officer or an independent contractor who functions as an officer or an employee, but 

shall not include any elected official, member of a legislative body or other 

independent contractors. (§ 54957.) Thus, the personnel exception not only applies 

to civil service employees or their equivalent, it includes department heads and other 

high-ranking local officers.  The exception applies to such officials irrespective of 

whether they are appointed to an office or merely serve by contract (e.g., contract city 

attorney).  The key issue is whether the individual functions under the normal 

supervision and reporting requirements for an officer or employee, as opposed to that 

of an independent contractor who performs a task free of such day to day constraints. 

Accordingly, an independent contractor who performs a study or constructs a building 

or project must be selected in an open session of the legislative body.  (See, e.g., Rowen 

v. Santa Clara Unified School District (1981) 121 Cal.App.3d 231, 233 [which 

concluded under prior law that discussions regarding the qualifications of an 

independent contractor to sell surplus land for the district should have been conducted 

in public].) 

In no case does the term “employee” include elected officers or persons appointed to 

fill a vacancy of an elected office. Elected officers who are separately appointed to 

preside over their boards are not employees within the meaning of the Act.  Therefore, 

complaints against such presiding officers may not be discussed in a closed session. 

(See also 61 Ops.Cal.Atty.Gen. 10 (1978).) 

The courts and this office have consistently maintained that the personnel exception 

must be used in connection with the consideration of a particular employee.  The 

exemption is not available for across-the-board decisions or evaluations of employees, 

classifications and salary structures. In Santa Clara Federation of Teachers v. 

Governing Board (1981) 116 Cal.App.3d 831, 846, the court concluded that a board’s 

consideration of a hearing officer’s decision concerning teacher layoff policy must be 

conducted in open session. 

In 63 Ops.Cal.Atty.Gen. 153 (1980), we concluded that abstract discussions concerning 

the creation of a new administrative position and the workload of existing positions 
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were inappropriate for a closed session.  However, had the workload discussions 

involved the evaluation of the performance of specific employees, a closed session 

would have been proper for that portion of the discussion. 

In Lucas v. Board of Trustees (1971) 18 Cal.App.3d 988, 990, the court determined 

that a decision not to rehire a district superintendent of a high school district was 

properly made in closed session.  Also, in 59 Ops.Cal.Atty.Gen. 532, 536 (1976), we 

concluded that the use of a closed session by a school district governing board to 

discuss and evaluate the performance of its superintendent was appropriate.  In both 

situations, the superintendent was found to be an “employee.” 

In San Diego Union v. City Council (1983) 146 Cal.App.3d 947, the court broke new 

ground in delineating the subjects which are appropriate for consideration in closed 

sessions under the personnel exception. There, the court considered whether the city 

council could meet in closed session to discuss the job performances and salary levels 

of certain employees.  The court concluded that a closed session was appropriate for 

the purpose of reviewing an employee’s job performance and making the threshold 

decision of whether any salary increase should be granted.  However, all discussions 

concerning the amount of any salary increase should be held in public session. 

The court specifically rejected the argument that the terms “employment” or 

“performance” as used in section 54957 should be interpreted to include salary level 

determinations.  The court stated, “Salaries and other terms of compensation constitute 

municipal budgetary matters of substantial public interest warranting open discussion 

and eventual electoral public ratification.” (San Diego Union v. City Council (1983) 

146 Cal.App.3d 947, 955.) The court stated that although an individual’s job 

performance could be considered in closed session, there were a variety of other factors 

that must be considered in determining the appropriate salary level (e.g., availability 

of funds; other funding priorities; relative compensation of similar positions elsewhere, 

both inside and outside of the jurisdiction). 

The San Diego Union decision has now been codified in section 54957, which states, 

“[C]losed sessions held pursuant to this section shall not include discussion or action 

on proposed compensation except for a reduction of compensation that results from the 

imposition of discipline.” Although the amount of any proposed increase in an 

employee’s compensation may not be considered in closed session, the employee’s job 

performance may be discussed in closed session, including the threshold decision of 

whether the employee should receive a raise. 

To the extent there are bona fide negotiations between a legislative body and an 

unrepresented individual who is a current or prospective employee of the body, the 

body may meet with its representative to provide instructions on how to conduct the 

negotiations. (§ 54957.6.) However, if the board is merely setting the salary without 
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entering into bona fide negotiations, this section is inapplicable.  The instructions to 

the negotiator may include consideration of an agency’s available funds and funding 

priorities, insofar as such discussions relate to providing instructions to the local 

agency’s negotiator. However, closed sessions under section 54957.6 may not include 

a final decision concerning an unrepresented employee’s compensation. 

B. Pending Litigation and the Attorney-Client Privilege 

(1) Historical Background 

In 1953, the Legislature enacted the Act but did not make any provisions for 

closed sessions in connection with litigation or the attorney-client privilege. 

In 1968, the court, in Sacramento Newspaper Guild v. Sacramento County Bd. 

of Suprs. (1968) 263 Cal.App.2d 41, 57, reasoned that the Act was not intended 

to impliedly repeal preexisting and well-established laws relating to privileges 

and confidentiality.  Accordingly, the attorney-client privilege impliedly 

authorized closed sessions for legislative bodies to confer with their attorneys. 

In 1984, the Legislature enacted SB 2216, chapter 1126, which added section 

54956.9 to the Act. That section expressly authorized closed sessions in 

connection with pending litigation and created specific procedures and 

definitions for implementing these closed sessions. 

In 1987, the Legislature enacted SB 200, chapter 1320, to provide that the 

expressly authorized exemption regarding pending litigation is the exclusive 

expression of the attorney-client privilege for purposes of conducting closed-

session meetings.  The legislation also provided that no closed session may be 

held unless it is expressly authorized by statute. (§ 54962.) This provision 

means that other confidentiality privileges may not be relied upon as implicit 

authorization for closed sessions. 

(2) Pending Litigation Exception 

The codified pending litigation exception relating to local bodies is contained 

in section 54956.9. This section authorizes bodies to conduct closed sessions 

with their legal counsel to discuss pending litigation when discussion in open 

session would prejudice the agency in that litigation.  “Litigation” includes any 

adjudicatory proceeding, including eminent domain, before a court, 

administrative body, hearing officer or arbitrator.  For the purpose of this 

section, litigation is pending when any of the following occurs: litigation to 

which the agency is a party has been initiated formally (§ 54956.9(a); 69 

Ops.Cal.Atty.Gen. 232, 240 (1986) [issuance of tentative cease and desist order 

initiates an adjudicatory proceeding]; the agency has decided or is meeting to 
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